R A L F   B R O O K E S,   A T T O R N E Y

Board Certified in City, County and Local Government Law 
October 9, 2007
Re: Bonita Bay Eagle Nest Revision, DRI and Local Comp Plan Consistency
Dear RGMC,

I have reviewed: 

· the City of Bonita Springs files (applications, review documents and transcripts);

· documents from Dan Trescott SWFRPC; 

· USFWS correspondence;

· FWCC correspondence 

· City of Bonita Springs Comprehensive Plan and Land Development Regulations

· BBG application and Petition to FLAWAC

· City Response to BBG Petition 

· Correspondence between City and BBG attorneys exploring willingness to participate in mediation

regarding the revised Eagle Protection Plan and Gopher Tortoise relocation plan for the Bonita Bay Group DRI.

Current Procedural Status

BBG filed a petition seeking state review of the City’s denial under chapter 380, Florida Statutes governing DRI review.

The City of Bonita Springs has hired competent outside counsel (Fowler White law firm) to defend their denial decision in the administrative hearing. 

The City has filed a Response to the Petition filed by BBG. 
Mediation.

The City through their attorneys and the Applicant through their attorneys have discussed mediation as a non-binding alternative dispute resolution.  The City Attorney’s office has recommended that the City agree to attend mediation in good faith. If an agreeable settlement is reached in mediation it will have to be presented to the City Council for approval or denial at a public hearing. 

A mediated result must be discussed in the sunshine at an open public meeting, but the final sunshine meeting is sometimes scheduled to occur after an “attorney client” (commonly called “shade”) session between the City Council and their attorneys. Typically, at these meetings the expense of going to hearing v the likelihood of success are discussed, any settlement proposal(s) are discussed and the City’s options weighed.
It will be important for any interested members of the public, including RGMC, to remain engaged and in contact with their elected officials with regard to any settlement. 

In addition, RGMC can continue to submit comments and science to City Staff through the City Attorney Audrey Vance.

Standing.

The DRI statute does not grant or allow standing for individuals or public interest groups, except in rare situations where (1) DRI appeal is before FLAWAC and (2) before FLAWAC has transmits the appeal to DOAH, FLAWAC has allowed in it’s discretion a citizens’ group to participate in an administrative hearing. See, Advance Leasing (Geraci) v. Hillsborough County and FLAWAC, (administrative appeal of a Hillsborough County DRI denial). DOAH case no. 97-005333DRI.
Once the case is referred to DOAH, then RGMC will not have standing and there will be no discretionary opportunity for FLAWAC to include RGMC as an Intervenor in the case.

Mediation may occur either before or after the case is referred to DOAH. Even if FLAWAC granted discretionary intervenor status to RGMC the parties would have to agree to allow RGMC to participate in any mediation.
Costs/Fees for Administrative Hearings under ch. 120, Florida Statutes

An administrative hearing will be very time consuming and expensive, even as an intervenor. 
Typically even at reduced public interest rates, at formal chapter 120 administrative hearing can consume the following time which equates to hourly fees: 

· 2-3 days (~30 hours) of actual hearing time 

· additional 30 to 100 hours of pre-hearing preparation and 

· 30-40 hours of post hearing time to prepare a detailed and highly technical Proposed Recommended Order (PRO) citing to a transcript of the testimony and applicable case law.  

· In addition, depending on how vigorously the parties in chief pursue the case or its defense, motion practice can result in additional hours spent responding to requests for production, interrogatories as to standing and substantive claims, depositions, and all to frequently motions for sanctions and attorney’s fees under new amendments adopting the attorney’s fees provisions of Florida Statutes for any portion of any claim that does not have sufficient facts or law to support the claim.

Such a hearing in this case would likely consume between $15-25,000 in costs and fees even for an intervenor such as RGMC, if intervention was even granted by FLAWAC prior to referral to DOAH.  
The City of Bonita Springs will likely incur higher fees and costs as the Respondent and due to the higher hourly rates and time expended by the City’s outside counsel which are paid on an hourly basis to represent the City.  

In my opinion, the best use of time and money would be to focus on the City Council and staff of Bonita Springs encouraging them to remain steadfast to their initial decision based on the local comprehensive plan. 
Local Approval/Denial based on Local Comp Plan Policies

The City has a right even under DRI’s to deny a project that does not strictly comply with their own Comprehensive Plan.  Bay Point Club, Inc. v. Bay County, 890 So.2d 256 (Fla. 1st DCA 2004) held the following:
“…[o]ther changes, whether statutorily enumerated or not, would be classified as “not a substantial deviation.” See § 380.06(19)(e), Fla. Stat. (2001). Logically, because the changes in this case do not have regional (i.e., multi-county) impact, they are not required to undergo a new development of regional impact review process. See id.

Here, the parties stipulated that Appellant's proposed changes fall within this second classification. Although not a term used in the statute, the parties label the proposed changes “non-substantial.” This label mainly serves as a convenience to indicate the project does not have a regional, or multi-county impact. The term does not lead to a conclusion that the proposed changes are minor, of no significance, or exempt from the Bay County Comprehensive Plan. …

Here, the relevant statutes we must read in pari materia are sections 380.06(19)(f)6, 163.3194(1)(a), and 163.3167(8), Florida Statutes (2001). Section 380.06(19)(f) 6, recognizes local government's authority to review and approve proposed changes to previously approved DRIs. The statute, in pertinent part, provides: “If the local government determines that the proposed change does not require further development-of-regional-impact review and is otherwise approved, ... the local government shall issue an amendment to the development order incorporating the approved change and conditions of approval relating to the change.” Id. (emphasis added). The language “and is otherwise approved ....” clearly and unambiguously requires a proposed change be subjected to, rather than exempted from, additional local approval even when no further DRI review is necessary. Similarly, the language “and conditions of approval relating to the change,” clearly and unambiguously recognizes that a developer does not, per se, hold vested rights to proposed changes in a previously approved DRI simply because the changes do not require further DRI review. A vested right cannot be subject to “conditions of approval.” This plain, statutory language requiring approval and recognizing the power of local government to condition that approval means Appellant's vested rights do not expand to include proposed changes.

Section 163.3194(1)(a), Florida Statutes (2001), provides: “After a comprehensive plan, or element or portion thereof, has been adopted in conformity with this act, all development undertaken by, and all actions taken in regard to development orders by, governmental agencies in regard to land covered by such plan or element shall be consistent with such plan or element as adopted.” Id. (emphasis added). Based on this plain and unambiguous language, any development right not vested prior to the adoption of the comprehensive plan, must comply with the requirements of the comprehensive plan. Since “changes” cannot be vested, “changes” are included in the phrase “all development undertaken,” and must comply with the local comprehensive plan.

Section 163.3167(8), Florida Statutes (2001) provides: “Nothing in this act shall limit or modify the rights of any person to complete any development that has been authorized as a development of regional impact pursuant to chapter 380 ....” Id. (emphasis added). Appellant's proposed development changes (an approximate 100% increase in residential units, more than doubling the height limitation, and eliminating all recreational uses) were never previously authorized. Thus, Appellant has no vested right to the significant development changes proposed. Its only vested development right is in completing development authorized by the original DRI.

When reading these sections in pari materia, an approved DRI creates vested rights to complete any development that “has been authorized.” See § 163.3167(8), Fla. Stat. (2001). Proposed changes that are not required to undergo a new DRI permitting process, must be “otherwise approved” and may be subject to “conditions of approval.” See § 380.06(19)(f) 6., Fla. Stat. (2001). “ All development” and “ all actions taken in regard to development orders” “ shall be consistent” with the comprehensive plan. See § 163.3194(1)(a), Fla. Stat. (2001). 
Stated more clearly: DRIs previously authorized may be completed, but changes must obtain approval, and must comply with the comprehensive plan.”
Thus, under chapter 163 and 380, the City of Bonita Springs has the power and obligation to ensure that all revisions to existing DRI’s comply with the duly adopted Comprehensive Plan.  
Despite potential legal vesting arguments by BBG under their DRI status, revisions must generally be consistent with the Comprehensive Plan as it exists at the time the revision is approved/denied
. See, Lake Rosa v. Board of County Com'rs, App. 5 Dist., 911 So.2d 206 (2005), review denied 928 So.2d 334. (County improperly issued building permit for additional housing facilities at camp, which was permissible under agricultural classification of area in comprehensive plan existing at time camp owners applied for permit, but was not permissible under rural residential classification in comprehensive plan existing at time permit was issued, given that the government action in issuing the permit had to be in compliance with the then existing comprehensive plan.)  
Additional DRI case law supporting the City’s decision includes:

Development of regional impact process for governing land development does not replace local regulatory procedures which must be followed by all property owners seeking to develop their property; rather, such process imposes additional restraints on right of owner or developer of a large-scale development having regional as well as local impact to make use of property. Friends of Everglades, Inc. v. Board of County Com'rs of Monroe County, App. 1 Dist., 456 So.2d 904 (1984), petition for review denied 462 So.2d 1108. 

A local government has authority to review and approve proposed changes to previously approved development of regional impacts (DRIs). Bay Point Club, Inc. v. Bay County, App. 1 Dist., 890 So.2d 256 (2004), review denied 903 So.2d 936.
Development of regional impacts (DRIs) previously authorized may be completed, but changes must obtain approval, and must comply with the comprehensive plan of the local government. Bay Point Club, Inc. v. Bay County, App. 1 Dist., 890 So.2d 256 (2004), review denied 903 So.2d 936. 
Developer's vested rights in previously approved development of regional impact (DRI) did not include proposed changes to a small portion of the DRI that did not have regional impact, and thus developer did not have a right, without approval by local county board of commissioners, to increase height limitations on such portion of the DRI from a maximum of five stories with a majority being two and three stories to a maximum of 12 stories with the minimum being six stories, to double residential density, and to eliminate previously existing and originally approved recreational facilities; developer's only vested right was in completing development authorized by the original DRI, receding from Edgewater Beach Owners Ass'n v. Walton County, 833 So.2d 215. Bay Point Club, Inc. v. Bay County, App. 1 Dist., 890 So.2d 256 (2004), review denied 903 So.2d 936. 

I have also shared with Audrey Vance, who has forwarded to outside counsel an argument that the case should be in circuit court because it is based on a denial under the local comprehensive plan. 

Review of local zoning decisions remains with circuit court, not with Florida Land and Water Adjudicatory Commission, despite enactment of legislation creating development of regional impact process; disagreeing with Manatee County v. Estech General Chemicals Corporation, 402 So.2d 1251. Friends of Everglades, Inc. v. Board of County Com'rs of Monroe County, App. 1 Dist., 456 So.2d 904 (1984), petition for review denied 462 So.2d 1108. 

The local comprehensive plan adopted by the City of Bonita Springs includes the following policies requiring that the City direct development away from listed species habitat “Directing incompatible use away from the habitat” under Policy 7.4.1(C) that are applicable to BBG’s proposed revisions:
Objective 7.4: Endangered and Threatened Species in General 

The City of Bonita Springs shall continue to protect habitats of endangered and threatened species and species of special concern in order to maintain or enhance xisting population numbers and distributions of listed species.

Policy 7.4.1: 

The City shall identify, inventory, and protect flora and fauna indicated as endangered, threatened, or species of special concern in the "Official lists of Endangered and Potentially Endangered Fauna and Flora of Florida," Florida Fish and Wildlife Conservation Commission, as periodically updated. The City's Protected Species regulations shall be enforced to protect habitats of those listed species found in the City that are vulnerable to development by:

A. Identifying the habitat

B. Mapping the habitat

C. Directing incompatible use away from the habitat

D. Adopting a management plan if listed species are on site

There shall be a funding commitment to enforce this ordinance through the zoning and development review process.

Thus even though the USFWS management guidelines for the Southern Bald Eagle will allow reduced primary and secondary zone distances and increased, additional development and other activities in the zones, the local government comprehensive plan still allows the City of Bonita Springs to direct development activities away from such habitat.


Unfortunately, the Resolution did not specifically and expressly reference this policy (by Policy number) in the Denial Resolution. The City Resolution of denial merely contains a general statement that the revision did not comply with the “Comprehensive Plan”.  The City has asked for review based on the record transcript of the proceedings below at the City Council, however the Applicant has asked for a de novo hearing at which they will introduce new and additional testimony and evidence. Although the statutes allow for record transcript review, FLAWAC/DOAH typically allow petitioners a de novo hearing if requested on DRI revisions.

Venue


One tactic would be for the City to expressly agree that the revision does not warrant additional DRI review as a substantial deviation and is subject only to local government review.  This might result in the case being sent to Circuit Court
 where judges tend to uphold the City rather than an administrative hearing where ALJs tend to uphold the state agency decisions (in this case Dept of Comm Affairs, SWFRPC, and FWCC).

Chapter 163.3215 further states that such an action is the sole action available to determine consistency with a local comprehensive plan. 

Temporal Nature of Eagle Zones.

Typically, development restrictions in primary and secondary zones are temporal in that they are dependent upon the continued occupation of the Bald Eagle nest and if the nest is abandoned for a certain period of time (e.g., more than 4 years) the primary and secondary zones would no longer be entitled to protection.
Most likely for these reasons, although the primary and secondary zones created around the Bald Eagle nest were designated in the DRI: 
· no conservation easement was placed on the area and 
· the existing residential zoning underlying this portion of the parcel remained unchanged. 
Direct Development away from Gopher Tortoise Habitat

The gopher tortoise survey shows the presence of many gopher tortoise in the eagle protection zones. BBG’s revision includes relocating these additional, affected gopher tortoise from the pine flatwoods to a hardwood/conifer mixed relocation area located a few hundred feet (50-450’) from their original habitat. 
Again, the local comprehensive plan adopted by the City of Bonita Springs includes the policies requiring that the City direct development away from listed species habitat , for example,“Directing incompatible use away from the habitat” under Policy 7.4.1(C) that are also applicable to BBG’s proposed revisions impacts on the recently uplisted Gopher Tortoise. 
Instead of directing development away from this area, these gopher tortoises will be directed away from the new development areas in the prior eagle zones across an intervening wetland and golf cart trail. This provides another basis for City of Bonita Springs council to sustain its denial based on inconsistency with Policy 7.4.1(C) of the local comprehensive plan, which again is additional to the state law and regulations governing Gopher Tortoises administered by FWCC. 
The FWCC reviewed the relocation plan and issued a letter allowing BBG to proceed under their prior gopher tortoise incidental take permit allowing relocation onsite. The new up-listing of the gopher tortoise management plan will no longer allow in situ entombment but will still allow relocations.
Strategy Forward

My recommendation as to strategy forward, is to stay engaged with the City’s local elected officials asking them to remain strong in mediation.  

In all likelihood the City may wind up settling the case, but the City may remain strong and true to the outright denial of additional units in this sensitive location that serves as habitat for listed species (gopher tortoise and bald eagles that are still protected species under the Bald Eagle Protection Act and other laws and regulations) under the local comprehensive plan,“Directing incompatible use away from the habitat” under Policy 7.4.1(C)  
As a fall back, you may discuss with your experts whether to accept something similar to the staff recommended site plan, which differs from the BBG requested site plan, would be preferable or acceptable compromise.  The staff recommended site plan allows some development within the secondary zones, but protects and directs housing units out of other areas of the proposed secondary zone. 

Apparently because the DRI is nearly built out and much of the area has been sold or turned over to homeowner’s association, the City is hesitant to explore other areas on this site or other BBG developments that could accommodate the same number of these additional units.  In fact, the proposed location is very near the estuary and within flood areas that are less suitable for development than more inland BBG locations, including other offsite BBG projects.
FLAWAC

If they do not settle, you may wish to appear before the Governor and Cabinet sitting as FLAWAC during their cabinet meeting and at the (perhaps more) important Cabinet Aides meeting that will be held on the recommendation prior to the actual Cabinet Meeting.  You may also write to or meet with the Governor and Cabinet and the Cabinet Aides and express your concerns before a recommended order is issued. Diana Sawaya Crane is your best and likely sympathetic contact for FLAWAC matters:

Diana Sawaya-Crane, Deputy Director of Cabinet Affairs Office of Governor The Capitol Tallahassee, Florida 32399-0001 Office of Cabinet Affairs (850) 488-5152, fax 850 488-9578 (fax) http://www.flgov.com/cabinet_affairs 
Typically, it takes about 9 months to go through the administrative hearing at DOAH obtain a recommended order from the DOAH ALJ and then get back to FLAWAC. 

However, because the basis for the City’s decision was not DRI-related, but based on the local comprehensive plan, it is possible that the case will not get to FLAWAC. Therefore, you will need to pay diligent attention as the case progresses. 

City Attorney Audrey Vance has been very cooperative and will likely keep you informed through the existing channels you have utilized quite well throughout this process, which you should continue to nurture. 
Sincerely yours,
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� Unlike LDR or Code compliance which is determined by the City Code in existence at the time of application, the Comprehensive Plan consistency determination must be made based on the Comp Plan as it exists at the time of approval hearing not as it existed at the time of application.
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