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Why Lee County should immediately enforce the “910 Rule” on Greater Pine Island
Background: The “910 Rule” refers to the 1989 Lee Plan change which prohibited further issuance of development orders once the traffic count on the Pine Island causeway reached “910 peak hour, annual average two-way trips.”  The count reached that milestone some six months ago, and now stands at 926.  The count (although published) has not yet been formerly presented to the BOCC, and absent direct BOCC guidance, the provision has not been implemented.

The issue: Should implementation of the 910 restriction await the next concurrency report cycle in December or other future BOCC action, or should the rule be implemented now?  We offer the below listed reasons why the rule should be implemented now.

Reason 1: It is the right thing to do.  The rules concerning development restrictions on Pine Island have been 20 years in the making.  Both the Lee County Government and the Greater Pine Island Civic Association have each spent hundreds of thousands of dollars developing and refining the data and analysis and resulting policies and procedures implementing smart growth on Greater Pine Island.  The 910 rule is the heart of the Plan.  It also resulted from a 1989 post-hearing agreement between the DCA and Lee County.  Failing to timely implement the rule would constitute a breach of that agreement and a breach of faith with the people of Pine Island. 

Reason 2: It is the law.  The 910 Plan provision enacted by County ordinance does not contain any conditions precedent or conditions subsequent—it is by its own terms self-executing; no reports or approvals or other actions are required.  Issuance of development orders is simply supposed to stop when the number is reached.  Per Florida States, Section 163, the provision is legally binding upon the County as well as upon the public.

Reason 3: It is the only hope of protecting Pine Island from over-development.  Applications for development orders on Pine Island are at an all-time high, and further applications can be expected.  Unless the law is enforced now, development orders that might be issued this summer and fall may well cause Pine Island to be developed beyond County road and other service level standards.

Reason 4:  It would help avoid a Bert Harris claim against the County.  The 2003 Pine Island Land Plan Update is premised upon enforcement of the 910 rule.  The 910 rule did not create liability to Lee County under the Bert Harris Act because it was enacted in 1989, some 6 years before the Bert Harris Act  became law, The 2003 Update does not create liability under the Bert Harris Act because it makes the 910 and other rules less harsh (that is, less restrictive) to developers.  If, however, the 910 rule is not enforced, and the Update is enforced standing alone, then developers could argue that the Update had no restrictive precedent and thus created liability under the Bert Harris Act.  While this argument is weak, and properly should not ultimately prevail, its availability would create confusion and encourage Bert Harris Act litigation against the County.

Reason 5: It would help win the current administrative action against the Lee Plan.  Enforcement of the 910 rule now (before the Setti v. Lee County/DCA administrative hearing is held) would help make it abundantly clear during the hearing that the 2003 Update being challenged by the action is more (not less) favorable to developers than existing regulations.  Timely enforcement of the 910 rule would undercut the rationale and purpose of the developer’s objections to the Update.

Reason 6: It would avoid further legal actions contesting questionable development orders.  Any Greater Pine Island development orders issued after the 910 restriction was met last January (none have been issued thus far) would of course be of seriously questionable legal validity and easily challenged in court. There is no good reason why the County should voluntarily open itself to further legal actions.

Reason 7: It would place developers and large landowners in the position of best furthering their interests by supporting the current Lee Plan.  The moderate positions enacted by the 2003 Pine Island Plan Update would be appealing to potential developers when compared to the old 1989 910 provision’s blanket prohibition on development orders.  Some critics would be converted into supporters.

      Other than administrative convenience, we know of no good reason to await the next (December 2004) concurrency report cycle or other future BOCC action to enforce this provision.  Staff, however, does need clear and unequivocal BOCC guidance. 

      We therefore recommend a resolution or sense of the BOCC vote instructing County Staff to immediately enforce the existing 910 provision.

    Notes:

(1) Nothing in this paper should be construed as criticism of County officials or staff. 

(2) The “Hanson Study” now in progress is not relevant to this action and this action should not be delayed pending its receipt.  The Hanson study concerns only the 2003 Pine Island Update—not the 1989 (pre-Bert Harris Act) Plan provisions.

For questions or comments concerning this paper, please contact Phil Buchanan, Phone/Fax 239-283-   4067, email coolcherokee@hotmail.com, 3861 Galt Island Avenue, St James City, FL 33956.

